For the foregoing reasons, we affirm the judge's decision.
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uncommon.  The Secretary orally sought a continuance to prepare his
negligence claim, and Smith did not oppose the motion.  Tr. 8-12.  Smith
did not specifically explain to the judge how it would be legally pre-
judiced "by the change of theory, did not state that it would need extra
time to prepare any additional defense, and did not attempt to show bad
faith or dila.tory motive on the Secretary's part.  Tr. 8-15.  Finally,
at no time during the administrative hearing did Smith object to the
introduction of this evidence on the grounds that it was outside the
scope of the pleadings. We find Smith's conduct tantamount to consent
to trial of the negligence issue.  See in general, Mineral Industries
and Heavy Construction Group v. OSHRC, 639 F.2d 1289, 1293-94 (5th Gir.
1981).
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